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Dear Ms. Loui:
Stream Protection and Management (SPAM) in Hawaii
Staff Recommendations and Suggestions
The referenced report gives recommendations and suggestions for the management
of Hawaii's stream and riparian resources. The document suggests a new stream
management and protection system under the heading of Heritage Streams. Streams that
have significant biological resources would be protected under the Heritage Stream regime.
Other recommendations focus on interagency coordination, expanding Commission on
Water Resources jurisdiction, increased staffing, enforcement of water codes, community
participation, stream restoration, Hawaiian Rights issues, dispute resolution, collection and
use of scientific information, and integration with the Hawaii Water Plan.
Our review was prepared with the assistance of James Parrish, Hawaii Cooperative
Fishery Research Unit; and Chris Welch, Environmental Center.
Before any specific critiques can be made of the Commission On Water Resource
Management (CWRM) staffrecommendations and suggestions, a notation about the Stream
Protection and Management Task Force is appropriate. The task force that was set up to
evaluate current stream protection efforts and derive a better management system was
intentionally diverse, in order to insure that all perspectives on issues were presented during
the meetings on stream management The consensus process entailed the underlying
assumption that some concessions would have to be made in order that a comprehensive
management regime be achieved. One item in the Task Force recommendations, however,
~:, has been disquieting with regard to the acceptance of the document as completely valid.
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In his statement (pp. 21-22), Alan Murakami has noted that, after agreements had been
reached, substantial changes were made to the draft consensus report. If this is the case,
not only does this challenge the validity of the final document (upon which CWRM staff
recommendations were made), but it represents a breach of both public and private trust
Our reviewers found the staff recommendations and suggestions for stream
management in Hawaii addressed crucial issues regarding Hawaii's streams yet fell short of
adequately finding answers to the issues. Some of the clarifications needed are as follows:
A. STREAM PROTECfION AND MANAGEMENT SYSTEM
1. Heritage Streams
a. Criteria
A major point of confusion with regard to the Heritage Stream recommendation is
the lack of reference to the current use of instream flow standards. Our reviewers fully
support the idea of Heritage Streams. However, how do they fit with the current methods
of stream management? Will the Heritage Stream and uncategorized stream classifications
replace the current management system?
Additionally, the criteria for Heritage Stream classification seem confusing and weak.
Criterion (1) sets out to classify only those perennial streams with a limited number of small
diversions. The use of limited and small in this context is not defined, thus has an arbitrary
meaning. The issue of importance is that the streams support biologically significant and
viable populations of native fauna. Regardless of the existing alteration to the stream
channel, the focus of the classification effort should rely on the biological quality of the
stream. Many biologically important streams that currently contain alterations could be
excluded from Heritage status if inclusion is reliant upon a stream channel modification
criterion.
Another weakness in the definition of Heritage Streams is the need to find evidence
of recruitment via "collection of numbers of recruits or identifiable peaks in [a] size
frequency distribution." Depending on the specific statistics needed to prove that
recruitment exists according to this method, many potential Heritage streams may be left
uncategorized. Presence of substantial populations of amphidromous species in a stream,
by definition, means that recruitment has occurred.
Criterion (3) needs clarification and expansion. The staff recommends classification
of streams that flow into critical habitat Has this habitat been identified statewide so as
to provide immediate effective classification for the necessary stream systems? Also, other
valuable natural assets that rely upon waters provided by stream flow need to be included
in this category. Streams that support estuaries, wildlife habitat, and near-shore fisheries
should be identified and classified. Through proactive classification, the management
engendered by pushing any of these resources to an endangered status would be avoided.
b. Management Rules
Our reviewers support the change that reads "to be applied from headwaters to the
mouth". Due to the amphidromous nature of Hawaii's stream system biology, this is the
only appropriate management option.
(2) Permits
Criterion (b) needs to be reiterated. Stream channelization has resulted in the
unnecessary demise ofmany stream ecosystems. Channelization of streams should be a last
resort activity, undertaken in only the most extreme cases of saving existing property and/or
life. The prohibition on stream alteration should extend to both the Board of Land and
Natural Resources and the Department of Agriculture. No new, continuing, or expanded
leases, licenses or permits, whether for irrigation or other related activities, should be issued
that would result in alteration or degradation to the water quality or quantity of a Heritage
Stream.
Criterion (c) needs further elaboration. The act of insuring that a well will not affect
stream flow can be a time consuming activity. What method will be used to indicate
whether a well has not cause a drop in stream flow? Criterion (3) should make it clear that
the burden of proof is on the developer of the water source to show that the stream has not
been affected by alterations to the surrounding ground water.
(3) Administrative Review and Activities
Criterion (b) advocates that Heritage Streams be used for non-commercial and
educational purposes, including fishing and traditional and customary gathering rights. The
paragraph defines the right to aquatic resources on the basis of sustainable populations as
defined by DLNR-DAR. Currently, the freshwater fisheries of the state are poorly defined.
Further clarification about restrictions on the taking of aquatic resources needs to be
stipulated. Language asserting that only those species not protected by law or regulation
can be acquired through the activities mentioned above. Additionally, prohibition on the
commercial exchange of native biota should not only include the sale but also the barter of
the species in question.
Furthermore, our reviewers support the addition to the Administrative Review and
Activities section by the addition of a clause allowing for the unlimited taking of exotic
species. However, the allowance should be tempered by appropriate wording that would
insure that safety of any native fauna present in the stream.
c. Process for Nomination/Designation
Our reviewers found the public process proposed for stream nomination appropriate.
However, criterion (5) is confusing on the removal of streams from nomination status.
What specific procedures must be followed to remove a stream from candidate status? And
what protection is afforded streams that have been nominated? No safeguards have been
provided for the protection of nominated streams. Our reviewers suggest criterion (5)
should protect all nominated streams until they are proven ineligible for Heritage Stream
status.
2. Candidate Heritage Streams
Criterion (c) states that streams lacking pertinent resource data will be identified and
prioritized for eligibility to Heritage Stream status. It then states that the Commission on
Water Resources "must act to retain or remove a stream placed in this category within 3
years of placement" What evaluation will be used to retain or remove the stream if no
further data have been collected? For what time period will a "retained" stream be
retained? This section needs much more clarification on the disposition of candidate
streams that require more than three years to properly categorize.
3. Heritage Segments
Our reviewers found the idea of Heritage Segments somewhat redundant and
illogical. The criterion for a Heritage Segment is "[s]tream segments above the highest
diversion...which support viable populations of native amphidromous species...." Since the
stream supports a population which is amphidromous, and by definition such species use the
whole stream, how can just a portion of the stream be protected? If the criterion for
Heritage Stream protection is a biological one, then out of necessity any stream that has a
viable amphidromous population needs to be protected from headwaters to the oceanic
mouth. Thus the use of Heritage Segments in the SPAM protective regime is unnecessary
and dangerous. The tendency to categorize headwater segments and alter the lower reaches
of the streams may condemn significant and viable populations of stream fauna.
4. Subsistence Streams or Segments
The need for protection of traditional and customary gathering rights for Native
Hawaiians is a priority with respect to water resources. The staff recommendations contain
a very watered down effort to effect the necessary protection to those areas special to
Native Hawaiian interests. Our reviewers support the effort to initiate and establish a
protection and management plan for aquatic resources that have a unique historical
standing for the Native Hawaiian community. The staff recommendations need further
elaboration and refinement with regard to what resources are required for a stream to be
eligible for traditional and customary gathering rights protection.
B. UNCATEGORIZED STREAMSISTREAM RELATED PERMITS AND POLICIES
1. Channel modification
The procedures outlined to obtain a permit for stream channelization seem
appropriate. However, the requirement to have alternatives sketched and descn'bed,
anticipated impacts identified, and analysis of technical and economic feasibility done seems
consistent with the Environmental Assessment (EA) process. The Environmental Center
has reviewed many permits for channel alteration, and a common malady to the process has
been a lack of coherent format Perhaps permits for channel modification should be subject
to the EA process which will give a concise format for investigating any proposed
channelization. This would also allow for public comment on proposed modifications and
insure that an appropriate time frame would exist for alternate options to be investigated.
The CWRM would be the accepting agency of any EA proposing modifications to a stream
channel.
2. After-the-Fact Permits
Our reviewers found the penalties for illegally altering a channel to be too light
Fines and participation in compensatory projects could be construed as the cost of doing
business by some members of the community. However, mandatory restoration of any
altered channel at the perpetrators' expense would keep most illegal alterations from
occurring. Stronger language reflecting the sentiment that illegal alteration will not be
tolerated needs to be included in this section.
3. Diversion Works Permits
The intent of this section needs much more elaboration. The statement that CWRM
will review diversion works permits for consideration of beneficial uses according to Section
174C3 gives no information to a reviewer of this document about the criteria or procedures
considered for proposed diversions. More information needs to be included under this
criterion.
Our reviewers found the other elements of this section reasonable and appropriate.
Protection of habitat, estuarine systems, riparian lands, and educationaVtraditional and
customary gathering rights are consistent with the mandate of stream protection in Hawaii.
In addition to these proposed protections for uncategorized streams, other substantive issues
need inclusion in the staff recommendations. Incorporation of a statewide water-use
permitting system should be part of a statewide stream management framework. A
statewide system would give integrity to a currently fragmented approach to water
management In addition, a hierarchy of water allocation needs to be implemented. This
hierarchy would give concrete guidance on water resource allocation under a statewide
permitting system. The hierarchy would help insure that native ecosystems and traditional
and customary practices would be given first and full consideration for usage of water
resources.
C. INTERAGENCY COORDINATION
Our reviewers found the ideas presented on interagency coordination generally
satisfactory. Since stream channels bridge many jurisdictions, comprehensive planning and
executing of projects that could potentially affect stream resources needs to be mandated.
Operating agreements (as mentioned in a{S» between agencies could potentially satisfy
some of the concerns over conflicting agency interests. The previously mentioned idea of
a state water code and hierarchy of resources could also serve to clarify agency rights and
responsibilities. Of major concern are developments that require substantial water
resources. A mechanism for coordination of land use planning and stream conservation
measures needs to be implemented. Specifically, the recognition that riparian resources
affect stream quality and quantity must be primarily considered prior to changes in land use
designations. Criterion S, which designates stream setbacks, is written in the spirit of
providing some land use regulation. However, a more far-reaching policy on land uses that
may affect water resources needs to be implemented.
E. FUNDING/STAFFING
It is generally agreed that further funding and staffing are required to implement the
necessary changes for effective stream management Criterion 1 asserts that general fund
monies be used to pay for additional permanent CWRM positions. Criterion 3 goes on to
state that funding sources for CWRM projects is needed and could be garnered from user
fees, fines and penalties for code violation. With the current tight fiscal situation in the
state, getting monies from the General Fund for additional personnel might be unrealistic.
The use of fees, however, could be used to support such new personnel.
One note should be made at this point The use of fines and penalties primarily for
funding should not be advocated. Although money may be generated through code
violations, the main purpose of levying fines is for compliance. This assertion should be
made clear in terms of applying penalties to offenders of code violations.
F. ENFORCEMENT
Our reviewers agree that more stringent enforcement of water violations needs to be
accomplished. However, criterion (I) allocates one individual to full time enforcement
activities without expounding upon specific responsibilities. Further explanation of the
responsibilities of enforcement would be helpful.
Additionally, an evaluation of the fines and penalties that currently exist is needed.
A committee should be formed that would consider whether the current penalties and fines
are restrictive enough in enforcement of stream and water quality laws and regulations.
Due to the extensive changes that would occur with the implementation of the staff
Recommendations, a review of fines and penalties is in order.
I. HAWAIIAN RIGHTSIISSUES
Our reviewers agree that persons are needed, independent of the CWRM, as spokes-
people for Native Hawaiian concerns. Streams that are important to rituals, traditions, and
practices of Native Hawaiians should be identified by and preserved from within the
Hawaiian Community. The positions outlined in criteria 2 and 3, however, do not give
enough detail about the responsibilities of the individuals that will take on the suggested
positions of advocate and ombudsman. How would these individuals interface with the
CWRM? What would their rights be in the context of CWRM operations? More
information needs to be included on the rights and responsibilities of these positions.
M. DATA COLLECTION AND MANAGEMENT
Our reviewers found criterion 3 of great importance. With the projected growth in
population in Hawaii, better understanding of the relationship between groundwater and
surface water is essential. Funding of projects that will give better understanding of the
groundwater-surface water dynamic should be supported.
Criterion 4 advocates that surveys be done "[i]n cases where diversion or alteration
may substantiaUy affect the stream biota." No source of funding for such surveys is given,
however. Diversions and alterations can have far reaching impacts and may require pre-
and post project monitoring. This section should stipulate that, in the case of authorized
alteration or diversion, the burden of monitoring and restoration is on the party developing
the water resource.
CONCLUSION
Our reviewers look to SPAM's vision as the guidepost to any future regime that may
govern Hawaii's streams:
· .. to protect Hawaii's stream ecosystems; to provide beneficial uses;
to ensure coordinated management of Hawaii's streams; to provided
predictability in management and decision making; and to incorporate
Hawaiian customs and values into all aspects of stream protection and
management
Although the staff recommendations move a long way from our current stewardship of
Hawaii's stream resources, further definition of stream protection and Native Hawaiian
rights needs to be incorporated into the document Also, a more comprehensive statewide
system of regulating, monitoring, and managing Hawaii's water and stream resources should
be developed and incorporated into the staff recommendations. The goal is to provide a
comprehensive and workable stream management program that affords the proper
protection to stream resources and also aJIows for judicious human use of that resource.
Although the Heritage Stream categorization aUows for increased preservation of Hawaii's
aquatic and riparian resources, a more far-reaching and holistic approach should be the
ultimate goal of the staff recommendations.
Thank you for the opportunity to review these materials, and hope our comments will
be helpful in the production of the final Stream Protection and Management documents.
Jo n T. Harrison
nvironmental Coordinator
cc: OEQC
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